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ctronic

Zblake its Pgency and its
Ramifications for-the Practitioner

he storage of information electron-

E ically is, like air-conditioning, here
to stay. Inevitably, discovery dis-
putes relating to electronically-stored in-
formation (“ESI”} have arisen in great
number in the
federal courts
and fo a lesser
degree in the
state courts.
Many litiga-
tors whio were
not conscious
of the subject
first learned
of the types of
issues which

Y & R
f‘/ QW&W‘&{ C can arise rela-
tive to RSI dis-

Ernrnerinam
covery when

they read a series of decisions which have
been given the improbable appellation,
Zubulake, named for the plaintiff who
prosecuted a discrimination action resul{-
ing from the termination of her eraploy-
ment. One of those decisions stimulated
an outcry from members of the federal
bar that lawyers were being unfairly sad-
dled with responsibilities that should
rightly fall on the shoulders of their
clients. This article will examine the Zubu-
lake decisions in particular, review certain
of the approximately 300 decisions which
have alluded to Zubulake in some fashion,
and attempt to recommend a series of
practical steps for the practitioner involved
in a dispute inn which EST is likely to be in-
volved.

The Zubulake Decisions

There is much to be learned from a review
of the four decisions that led up to Judge
Scheindlin's controversial decision in
Zubulake v. UBS Warburg, LLC, 229 ER.D.
422

(S.DNY. 2001).! Too often lost in the
bar's reaction to the Zubulake decisions is
the excellent analysis by Judge Schendlin
in Zubulake I of the nature of ESI itself, and
the issues uniquely presented by discovery
of ESI. The seminal issue in Zubulake I, an
employment discrimination and retalia-
tory discharge case, was the plaintiff's re-
quest for internal e-mails directly relevant
to the reasons for the termination of her
employment, and Defendant UBS War-
burg’s rather weak (and later all but aban-
doned) contention that those e-mails were
neither discoverable nor readily recover-
able.? After determining that the Plaintiff
was entitled to the requested e-roails
under Federal Rules 26 and 34, the court
undertook to determine whether the cost
of reproducing those e-mails should be
shifted to the Plaintiff.* The court first de-

scribed the two primary methods used by

Warburg in backing up its e-mails: (1)
backup tapes, the restoration process for
which is lengthy and expensive, and (2)
optical disks, which are quickly and easily
searchable and retrievable.® The court
then reviewed the factors taken into ac-
count in determining whether the pre-
sumption that the responding party must
bear the costs of production should be
considered outweighed by the “undue
burden” of recovering the e-mails in ques-

tion.® Rejecting the notion that all ESI dis-
covery automatically involves an undue
burden on the producing party, Judge
Scheindlin favored the proportionality test
prescribed by Rule 26(b)(iil) and analyzed
the proportionality factors set forth in
Rowe Entertainment v, William Morris
Agency, Inc. (“Rowe”}, 205 ER.D. 421,
429 (SD.NY. 2002) for determining
whether the producing party would be af-
flicted by such “undue burden” as would
occasion the shifting of the cost of recov-
ery to the requesting party.” Melding those
factors with those set forth in the Federal
Rules and eliminating duplication in the
Rowe factors, she formulated a seven-
point test for determining whether the
cost of recovery of the requested ESI
should be shifted to the plaintif:

e The extent to which the request is
specifically tailored to discover relevant
information

« The availability of such information
from other sources

« The total cost of production compared
to the amount in confroversy

+ The total cost of production compared
to the resources available to each party

« The relative ability of each party to con-
trol costs and its incentive to do so

« The importance of the issues at stake in
the litigation

» The relative benefits to the parties of ob-

1 The cases arecited at 217 ER.D. 309 , decided July 13, 2003(“Zubulake I'y; 230 ER.D. 290, decided the same day, July 13, 2003 (“Zubulake II"); 216 ER.D. 280,
decided July 24, 2003 (“Zubulake III"); 220 ER.D. 212, decided October 22, 2003 (*Zubulake IV"); and 229 ER.D. 422, decided July 20, 2004 (“Zubulake V"), The
anthor finds no explanation for the chronologically non-sequential Federal Rules Decisions volumes, but assures they are accurately cited,

2Zubulake I, 217 ER.D. at 217,
31d,

4The court distinguished the ESI kept on a backup system from ESI kept on an active on-line or near-line system, the latter of which was held to fall within the
presumption that production is at the cost of the responding party Id, 217 ER.D. at 323.

SId, 217 ER.D. at 314-316.

¢ Ped. R, Civ. P 26(b}2); e.g., Oppenheimer Pund, Inc. v. Sanders, 437 G.S. 340, 358, 98 8. Ct. 2380 (1978).

7Id,217ER.D. at 318.
$1d., 217 FR.D, at 322,
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taining the information?

Applying these factors, the court required
UBS Warburg to produce the e-mails
stored on optical disks at its own expense,
and any five backup tapes containing e-
mails to be selected by the plaintiff, and re-
served ruling on allocating the cost of
retrieval of those five tapes.? While it

could be argued that the court over '

réached its function by attempting to leg-
islate standards into the legal analysis of
cost-shifting ESI discovery,'© it appears
that in fact the court applied a well-in-
formed technical analysis of the nature of
ESL, and attempted to arrive at a fair, bal-
anced and educated compromise of the
competing interests of the litigants.

The court’s decision in Zubulake 1T was
the logical consequence of Zubulake 11! In
Zubulake ITI, JTudge Scheindlin applied the
seven principles articulated above to the
facts of the case and determined that the
cost of restoring the backup tapes should
be allocated 25% to the plaintiff and 75%
to UBS Warburg. She also held that the
cost of producing the tapes, which included
the costs of paralegals in searching the
tapes for responsive e-mails, and the cost
of attorneys’ reviews of those e-mails
should be borne by the producing party,
UBS Warburg, 12

Zubulake IV deals with the {act that certain
of the relevant backup tapes which were
the subject of the court’s previous order
were missing; that certain isolated e-mails
created after UBS supposedly began re-
taining all relevant e-mails had been
deleted from its current files, though saved
on backup tapes; and that certain poten-
tially relevant e-mails had not been saved
atall.2? In considering Zubulake's motion

for sanctions, Judge Scheindlin, citing the
commen law of spoliation of evidence,
addressed the nature of evidence that
must be preserved and the time at which
the obligation to preserve evidence arises.
The court, citing prevailing case law au-
thority, held that a party must preserve
evidence which the party knows or rea-
sonably should know (i) is relevant, (i) is
reasonably calculated to lead to the dis-
covery of admissible evidence, (iii} is rea-
sonably likely to be requested during
discovery, and/or (iv) is the subject of a
pending discovery request.’* The court
further held that the obligation to pre-
serve evidence — “putting in place a litiga-
tion heold” - arises when the relevant
employees of the party in possession of
the evidence reasonably anticipate that
litigation will ensue.’ Nothing in the
court’s analysis thus far is unique or con-
troversial.

Confronted with the fact that UBS's em-
ployees failed to comply with the “litiga-
tion hold” directive from its attorney, and
that UBS waffled in its representations to
the court regarding the existence or non-
existence of an internal retention policy
in one of its offices,1¢ the court nonethe-
less rejected Zubulake’s request that the
court impose the sanction of relieving her
of her share of the cost of restoring the
tapes, and further rejected Zubulake’s re-
quest for an adverse-inference instruc-
tion.'7 In part, the court’s denial of the
request for the adverse-inference instruc-
tion was based on its observation that it
was not “terribly surprising” that a com-
pany would not think itself obligated to
preserve all its backup tapes even when
litigation was reasonably anticipated.!8
The only sanction imposed by the court

was that UBS was required to pay the cost
of re-deposing certain witnesses for the
limited purpose of inguiring into the is-
sues raised by destruction of evidence and
newly discoveréd e-mails.2?

It was not until Zubulake V that Judge
Scheindlin issued the decision that has

-elicited the firestorm of reaction from the

bar. In Zubulake V, the court, having
crafted what it believed, and what appears
objectively to be a balanced and well-in-
formed determination of the scope and
type of information to be disclosed and of
the allocation of the cost of recovery and
production of such information, displayed
its frustration with UBS Warburg's con-
tinued failure to timely produce the re-

quested e-mails. Attributing this “failure

to communicate”2C to both the failure of
UBS employees to follow the litigation-
hold directive given by its counsel, and to
counsel’s failure to effectively communi-
cate the ifigation-hold instruction to key
employees in charge of the information, !
Judge Scheindlin lowered the boom on
UBS Warburg, imposing a multitude of
sanctions on the Defendant.?? However, it
was not the sanctions, but rather the
court’s determination of the duties im-
posed on counsel that has reverberated
throughout the profession. Simply enu-
merated, the duties impoged on counsel
are as follows:

« Counsel's duty to oversee compliance
with a “litigation-hold instruction.
Counsel is required not only to give a
“litigation-hold” instruction, but also to
“oversee compliance with the litigation
hold, monitoring the party’s efforts to
retain and produce the relevant docu-
ments...." 23 :

# The Court does not indicate what information UBS Warburg was required to provide Zubulake to enable her to determine which 5 tapes to select, Presumably,
the backup tapes were dated, which would allow her to make some educated guess as to what dates might contain “smoking gun” e-mails,

10 This criticism would equally apply to the court's decision in Rowe.
1t Zubulake I, issued the same day as Zubulake I, involved the plaintiff's unsuccessful effort to obtain the release of a confidential deposition transcript and did not

involve discovery of ESL )
12 Zubulake IF1, 216 ER.D, at 291,
1% Zubulake IV, 220 ER.D. at 215.

Y Zubulake IV, 220 ER.D. at 217, citing Turner v. Hudson Transit Lines, 142 BR.D. 68, 72 (SD.IN.Y. 1991}

i51d., 220 FER.D. at 217-218.
¥Id, 220 FR.D. at 219,

17 Such an instruction tells the jurcrs that they can infer from the fact that a party destroyed evidence, that the party did so out of the realization that the evidence
was unfavorable to the party responsible for the destruction. Black's Law Dictionary 1401 (6th ed. 1990);

1B Id, 220 ER.D. 220.
¥Id,220FR.D. 222.

¥ Yes, the allusion to the oft-quoted phrase from the movie, Cool Hand Luke, was noted by the court.

2t Zubulake V, 229 ER.D. at 424,
14, 229 FR.D. at 437,
#Id, 229 FR.D. at 432.
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+ Counsel’s duty to locate relevant infor-
mation, Counsel must “make certain
that all sources of potentially relevant
information are identified and placed on
hold.... To do this, counsel must become
fully familiar with [the] client’s document
retention policies [and] data retention ar-
chitecture. This will invariably involve
speaking with information technology per-
sonnel [and] communicating with the ‘key
players’ in the litigation in order to under-
stand how they store information.”* But
that's not all: “To the extent it may not
be feasible for counsel to speak with
every key player given the size of the
company or the scope of the lawsuit,
counsel musi be more creative. It may be
possible to run a system-wide keyword
search [preserving] a copy of each
‘hit.’?5

Counsel's duty to continuously ensure
preservation of ESL Counsel must bear
the responsibility of supplementing re-
sponses to discovery, which Judge
Scheindlin interprets as “strongly sug-
gesting that parties also have a duty to
make sure that discoverable informa-
tion is not lost.” The court delineates the
duty on counsel of {a) issuing u litigation-
hold whenever litigation is reasonably
anticipated, and periodically re-issuing
that instruction so that “it is fresh in the
minds of all employees;”?¢ (b) communi-
cating with “key players;” and (c} in-

structing “all employees to produce

electronic copies of their relevant active files
fmaking] sure that all backup media...is
identified and stored in a safe place.”

Criticisms of Zubulake V abound. In addi-
tion to the apparent non-seguitur evident
in the sudden transfer of virtually all re-
sponsibilities for preserving BSI from the
client to its counsel, it can readily be and
has been argued that the decision creates
an automatic conflict of interest between
attorney and client in that it sets the at-

MId, 229 FER.D. at 432.
5 14, (ernphasis added)

torney against his own client wheneveran
allegation is made of spoliation of ESI;
that it all but destroys the privilege that at-
taches to attorney-client communications
with regard to alleged spoliation of ESI;
that it ignores the {irst sentence of Federal
Rule 26{e), which requires supplementa-
tion of discovery only when a party learns
that in some material respect, the infor-
mation disclosed is incomplete or incor-
rect and that the additional or corrective
information had not been made known fo
adverse parties; that it unjustifiably exalts
the duty to produce and preserve ESI over
other potentially equally important types
of evidence; and that it provides litigants
with the opportunity to deter the court
from the substantive issues in the dispute
by forcing focus on discovery issues as a
means to gain an advantage in the litiga-
tion,*”

Reaction Of The Courts

Reaction of the courts to Zubulake Vin the
approximately 300 opinions citing the de-
cision has been inconclusive. Courts con-
fronting argurnents for sanctions based on
Zubulake V have for the most part side-
stepped its effect by distinguishing the
facts in their respective cases from those
in Zubulake V. However, many of these de-
cistons have expressly rejected one or
more facets of the opinion, few have em-
braced the duties of counsel purportedly
¢reated by Judge Scheindlin, and many
have treated ESI no differently than any
other evidence of which spoliation was al-
leged. In Calixte v. Watson Bowman Acme
Corp., 2009 W1.3823390at*12 (S.D. Fla.
2009), the court paid homage to the “pi-
oneering writings” of Zubulake V and the
Sedona Principles?® which formed the
basis in part of Judge Scheindlin’s deci-
sion, but decided:

[TThe Court need not travel down the
Zubulake road because the question
before the Court is an elementary one

that must be answered in all discovery
matters, regardless of whether the
medium of the discovery sought hap-
pens to be electropic in nature:
whether we can reasonably anticipate
that the information to be gleaned
from the discovery sought will be rel-
evant and non-duplicative. After all,
electronic discovery 13, at bottom, just
discovery, and, as Rule 26(b)(2)}(B)
makes clear, the usual limitations to
which all discovery is subject apply
with equal force to electronic discov-
ery.

In Gaffield v. Wal-Mart Stores East, LP, 616
ESupp.2d 329, 337 (NND.N.Y. 2009), the
district court refused to apply the pre-
sumption articulated in Zubulake V that
once a party is subject to a duty to pre-
serve evidence, any failure to do so is neg-
ligent, holding that Zubulake V “is
unpersuasive because it is contrary to the
weight of precedent and was decided prior
to the Second Circuit’s decision in [Allstate
Ins. Co. v. Hamilton Beach/Proctor Silex,
Inc., 473R3d 450, 458 (2d Cir. 2007.)]"#°
However, most decisions cite Zubulake V
with approvai®® but decline to impose the
severest of sanctions. In Getty Properties
Corp. v. Raceway Petroleum, Inc., 2005 WL
1412134 (D.N.L 2005), the district court
distinguished Zubulake V, characterizing it
as applicable only to situations wherein
relevant ESI has been destroyed, but hold-
ing in the case at bar that the Defendant
never kept any records and had no duty to
do s50. No comment was made as to the
array of counsel’s responsibilities created
by Zubulake V.

In Ball v. Versar, Inc., 2005 WL 4881102

{(S.D. Ind, 2005), the court agreed with
Zubulake V that the duty to preserve e-
mails commenced at the time the defen-
dant issued a default notice to the plaintiff,
resulting in the plaintiff's threat of suit,
and that the defendant had delayed for ap-

% Ope might legitimately ask, “anticipated by whom?” for i the circumstances are such that counsel who is (as we often are) uninformed by a client of facts
which would give us as lawyers reason to anticipate litigation, how then are we to know when to issue a litigation-hold instruction?

27 Sge, e.g., Levitt, Counsel’s Obligations for E-Discovery; Is Zubulake Right?, 3 Bloomberg Corp. Law . 141 (2008)

%8 The Sedona Principles: Best Practices, Recommendations and Principles for Addressing Electronic Docurnent Production (2004 Annotated Version, Jonathan M. Redgrave,

ed. 2004)
2% This case did not involve EST,

30 See, e.g., Semsvoth v. City of Wichita, 239 ER.D. 630, 636 (D.Kan.2006) (Zubulake is the leading case on “eost-shifting of electronic discovery.”); Kemper Mort-
gage, Inc. v. Russell, 2006 WL 2319858 at *1 (S.D.0hic 2006) (“While Judge Scheindlin’s decision in Zubudake IV is not technically binding on this Court, it has
received wide recognition at the federal bar as authoritative,”)

5t Ball v Versar (“Ball”), 2005 WL 4881102 at ™5,
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proximately 3 years in giving a “litigation-
hold” instruction to its employees regard-
ing its e-mails. Nonetheless, the court
refused to give an “adverse inference” in-
struction, explicitly rejecting Zubulake V as
“too severe.”3! A similar result was
reached by the Texas Court of Appeals in
MRT, Inc. v Vounex, 299 SW.3d 500
{2009), wherein the court denied an un-

successful plaintiff's post-trial motion,

which was grounded in part on the failure
of the defendant to locate and produce po-
tentially relevant e-mails stored on
backup tapes notwithstanding an order
that certain of the tapes be produced.??
The trial court had rejected plaintiff's pre-
trial request for a spoliation instruction,
and plaintiff's twelfth-hour motion for a
continuance. Affirming a judgment on a
jury verdict in favor of the defendant, the
reviewing court noted that the plaintiff
had never included a specific reference to
“backup tapes” in its initial discovery re-

quests and that the defendant had made a -

sufficient showing that the backup tape
search requested by the plaintiff “was not
reasonably possible.”?? The court ex-
pressly distinguished Zubulake V on the
grounds that there was evidence in Zubu-
lake V of deliberate deletion of e-mails and
backup tapes in contravention of com-
pany policy, noting significantly that “the
purpose of IMEC's backup tapes was to
provide information retfrieval in the case
of database corruption or disaster recoy-
ery and not for the purposes of archival
preservation.”* Some decisions have or-
dered the shifting or sharing of costs as a
result of the complexity of restoring
backup ESI, 5 and sorme have ordered issue
preclusion or witness preclusion as a

sanction,3¢

However, a small number of decisions
have in fact sanctioned counsel for failure
to comply with the Zubulake V duties. In
Swofford v. Eslinger, 671 ESupp.2d 1274
(M.D. Fla. 2009), the court, citing Zubu-
lake V, imposed sanctions on defendant’s
counsel for failing to issue a litigation hold
on relevant ESI and tangible evidence
after receiving a request from opposing
counsel, resulting in the loss or destruc-
tion of that evidence. The court also found
that the sanctioned attorney had failed to
supervise compliance with any litigation
hold, and that the attorney had confessed
to never having read the Federal Rules of
Civil Procedure.’”

IHinois Decisions

The District Courts in Ilinols also have
cited the Zubulake decisions with approval,
but have applied cost-shifting and the im-
position of sanctions unevenly. The court
demonstrated a disinclination to impose
cost-shifting in Autotech Technologies v. Au-
tomationDirect.Com, 2007 WL 2746646
(N.DL I 20073, holding that cost-shifting
is only appropriate where ESI is inaccessi-
ble other than through means that in-
volve undue expense.?® But in Wiginton v.
CB Richard Ellis, 229 FR.D. 568 (N.D. 1L
2004) the court acknowledged the dis-
tinction drawn by Judge Scheindlin be-
tween ESI and other forms of evidence,
modified the Zubulake rules by adding an
eighth factor to the cost-shifting analysis—
a consideration of the degree of impor-
tance of the requested discovery in re-
solving the issues in the litigation32 —
then not surprisingly weighted that factor
most heavily in deciding to allocate 25%

22 MRT, Inc. v Vouncx (“MRT"), 299 S W.3d at 507-508 (2609},

¥ MRT, 299 8. W.3d at 508-509.

of the costs of searching backup tapes to
the requesting party.®® No greater degree
of consistency can be found with respect
to sanctions. In Trade Finance Parthers, LLC
v. AAR Corp., 2008 WL 904885 (N.D. 1L,
2008), Judge Pallmeyer found that the de-
fendants had destroyed ESI but lacked the
“culpable state of mind” required for sanc-
tions to be imposed, citing Zubulake V.4 In
In re Kmart Corporation, 271 B.R, 823
{N.D. I, 2007) the Bankruptey Court held
that the debtor failed to put a litigation
hold in place at a time when it should have
been aware of facts relevant to its objec-
tion to creditors’ claims and failed to im-
plement a litigation hold belatediy put in
place resulting in the potential loss of e-
mails, but refused to consider those fail-
ures evidence of bad faith or “willful
blindness”#* and refused to order sanc-
tions beyond the assessment of “some of
the attorneys' fees and costs” incurred in
the drafting and presentment of the cred-
itor’s motion for sanctions.®® But in
Krumweide v. Brighton Associates, 2006
WIL 1308629 (N.D. 1. 2006), the court
imposed perhaps the strongest sanction to
date employed for spoliation of ESIL. Deter-
mining that the plaintiff in an employ-
ment dispute had failed to put in place a
litigation hold, had failed to surrender his
company-owned laptop computer to a
service center, and acted willfully and in
bad faith when he continued to alter and
destroy evidence, the court entered a de-
fault judgment against the plainti{f on his
complaint and a default judgment against
the plaintifl on the employer’s counter-
claim. The court also ordered the immedi-
ate surrender of the laptop computer and
awarded defendant its costs and attor-

% MRT, 299 S.W.3d af 511. A similar distinction from Zubulake V was found to have existed in, e.g., Bensel v. Allied Pilois Ass'n, 263 ER.D. 150, 153 (D.N.]. 2009);
Pagslagix, Inc. v. 2FA Technology, LLC, 2010 WL 1702216 (SDN.Y, 2010 Inre A& M Florida Properties 11, LLC, 2010 WL 1418861 (S.D.N.Y., 2010% Crown Cas-
tle USA Inc. v. Fred A, Nudd Corp., 2010 WL 1286366 (WDN.Y. 2010}, Ferron v. Echostar Satellite, LLC, 658 ESupp.2d 859 (8.D. Chio 2009)

35 See, e.g., Universal Del., Inc. w Comdata Corp,, 2010 WL 1381225 (8.D.Pa. 2010}
% See, e.g., Wilson v. Thorn Energy, LLC, 2010 WE 1712236 (SD.N.Y. 2010} but cf. Tierno v. Rite Aid Corp., 2008 WL 3287035 at *5 (N.D.Cal. 2008) (The cost-
shifting principles of Zubulake do not apply to discovery of non-ESL); In ve Napster, Inc. Copyright Litigation, 462 ESupp.2d 1060, 1078 (N.D. Cal. 2006) {ordering
issue preclusion, an adverse-inference instruction and attorneys as sanctions for spoliation of ES1.}
¥ Swaofford v, Eslinger, 671 ESupp.2d 1274, 1278, 1287-88 (M.D. Fla, 2009)

38 Aufotech Technologies 1.2 v. AUTOMATIONDIRECT.COM, 2007 WL 2746646 at *3 (N.D. IH. 2007); see also, United States v. Amerigroup Illinois, Ine. 2005 WL
3111972 at*3,*4 (N.D. 1ll. 2005) wherein the court guashed a subpoena for backup tapes directed to a non-party to the lawsuit.{ “[I}n the hierarchy of accessi-
bility...electronic data stored on backup tapes is near the bottom...”)
39 Wiginton v. CB Richard Ellis, 229 ER.D. 568, 572-73 (N.D. 11. 2004); see also, Portis v City of Chicago, 2004 WL 2812084 (N.D. Il 2004)(the court shifted half
of the expenses to compile a data base of arrest reports, to the plaintiff, the party, requesting the fecords.)

0 Id.

1 Trade Fin. Corp. v. AAR Corp., 2008 WL 904885 at*13 (N.D. 1l 2008)
2 In re Kmart Corporation, 271 B.R, 823, 847 (N.D. 1IL 2607).

#1d, 371 B.R. at 855,
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neys’ fees.* Perhaps the most that can be
said of these decisions and of the decisions
in the several state and federal courts cited
above, is that notwithstanding noble at-
tempts by the courts to fix specific stan-
dards of responsibility and accountability
when it comes to the preservation and dis-
covery of ESI, the decisions are made on
an ad hoc basis.

In stark contrast to the plethora of litiga-
tion created by Zubulake in the federal bar,
there appear to be no decisions, legislative
guidelines or other official proclamations
or policies regarding discovery of ESI in
[llinocis state courts. Indeed, as one com-
mentator has put it,

For now, civil practitioners involved in
formal ESI discovery in Iilinois circuit
courts will gather information under
written procedural laws that are rela-
tively silent on ESL Information is
available from ‘documents or tangible

things,” [under Ill. Sup. Ct. Rule
201(b)(1)] as well as from “specified
documents, objects or tangible
things,” [Ill. Sup. Ct. R. 214] that in-
clude in both settings ‘retrievable in-
formation in computer storage.'*

There are those who probably believe that
this omission s not necessarily fatal, and
that the attempts of Zubulake and its prog-
eny have attempted to over-regulate an
area which, due to the fact-intensiveness
of the disputes arising in that area, can-
not be so regulated.

The Seventh Circuit Electronic
Discovery Pilot Program
(“Program”) — Phase One
Asisindicated in the Program’s preamble,
the procedures set forth are intended to
“assist courts in the administration of
{Fed. R. Civ. P. 1}, to secure the just, speedy
and inexpensive determination of every
civil case, and to promote, whenever pos-

sible, the early resolution of disputes re-
garding the discovery of [ESI] without
court intervention....”* The most impor-
tant feature of the Program is the required
designation of an individual(s) as “e-dis-
covery liaison” for purposes of meeting,
conferring and attending court hearings
concerning the discovery of ESL The liai-
son must be prepared to resolve e-discov-
ery disputes, must be knowledgeable
about the party’s e-discovery efforts, and
must herself be familiar or have reason-
able access to someone familiar with the
party’s electronic systems and the techni-
cal aspects of electronic document stor-
age, search and retrieval methodologies.*”
The Program also reguires a party seeking
preservation of ESI to issue a “preserva-
tion letter,” specifically identifying the
types of information which should be pre-
served and provides for an optional re-
sponse by the opposing party*
Additionally, in what appears to be a slight

st Krymwelde v. Brighton Associates, 2006 WL 1308625 at*11 (N.D. Il 2006) No sanctions were levied against Krumweide's counsel.
35 Parness, “B-Discovery in Wlincis Civil Actions”, 95 Il Bar. J. 150 (March, 2007)
46 Principles Relating to the Discovery of Electronically Stored Information § 1.01 (Seventh Circuit Electronic Discovery Pilot Program — Phase One)
14,8202,
#®1d, §2.03.
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amelioration of the duties of counsel pre-
seribed in Zubulake V, the Program re-
quires every party and its counsel to take
“reasonable and proportionate” steps to
preserve relevant and discoverable ESI,
with or without receipt of a preservation
letter.®® Significantly, the Program high-
lights those categories of ESI which are
generally not discoverable, including un-
allocated data on hard drives, RAM, tem-
porary internet files, and data in metadata
fields (Like backup tapes) that are fre-
quently updated automatically.® Nothing
is provided in the Program regarding prin-
ciples of cost-shifting, the only allusion to
the issue being a vague statement that
“generally, the requesting party is respon-
sible for the incremental cost of creating its
copy of requested information.>*

Where Does This Leave The
Practitioner?

With rare exception, businesses today
keep extensive ESI consisting of e-mails,
documents, databasé files (such as files re-
flecting customer or supplier histories,

*Id, § 2.04(a).
50 Id., § 2.04(d).
s17d., § 2.06(d} (emphasis added).
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employee performance data), spread-
sheets (such as those reflecting cost and
pricing information), and the like. It is al-
most impossible to expect that, in any law-
suit in which a business is a party, you will
not encounter this information in some
form. Additionally, most business servers
backup their information on random-ac-

.cess systems which are periodically over-

written and used primarily for disaster
recovery. It is more than likely that you
will encounter the necessary recovery or
production of ESIin any lawsuit in which
your client or adversary is a business en-
tity. In light of this inevitability, it cannot
be said that the principles of Zubulake V

are nothing more than a draconian at-

tempt to force counsel of record to assume
responsibility for preserving discoverable
evidence. Rather, the principles are prac-
tical in their application wherever a suil is
litigated. Moreover, our clients are not
well-served if we suffer the deterrence of
the court’s attention from the merits of a
strong case, to a dispute over ESL Every

practitioner should, therefore, at the min-
imum, take the following measures be-
ginning as soon as she becomes involved
in a dispute whether or not litigation has
been commenced, and whether or not the
litigation is to take place in federal or state
court:

»+ Learn about your client’s systems for
storing and retrieving e-mails and other
electronic data (what data is stored in
current or active files, what data is
stored in backup files, how often files are
purged or deleted, and how such cate-
gories of data may be researched and re-
trieved) and make notes of what you
learn;

« Learn about your client’s policies, if any,
for destruction of data, again making
notes;

» Identify the people with technical
knowledge of -your client’s systems to
act as a designated or de facto e-discov-
ery liaison;

ADR Systems of America is pleased to announce that Hon. Patrick N. Lawler (Ret.} is now
available for private mediation and arbitration services exclusively through ADR Systems.
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resolution of civil disputes. He is known for his innovative seftlements in resolving camplex
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and personal injury.

Judge Lawler’s 18-year judicial career includes Associate Judge, Lake County Clreuit
Coutt, 1992-2009 and Supervising Judge 2005-2009. His 36-year legal career includes
private practice concentrating in insurance defense, plaintif's work and workman's
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AL |
SYSTEMS

“See you out of court!”®




October 2010

The Docket

27

« Issue a litigation-hold letter to your
client with copies to each of your
client’s employees who are reasonably
expected to have knowledge relating to
all data that could be relevant to the dis-
pute;

_* Issue a request for preservation of data
to the opposing party, specifically iden-
tifying the data you want preserved;

¢ In your initial discovery request, include
interrogatories seeking information re-
garding the opposing party's systems for
storing and retrieving e-mails and other

electronic data (what data is stored in
current .or active files, what data is
stored in backup files, how often files are
purged or deleted, and how such cate-
gories of data may be researched and re-
trieved) and ask that the opposing party
to identify all persons with knowledge
of this information.

I you include these concerns in vour case
management sfrategy from the very be-
ginning of the case, you will have done
your best to head off any allegations of
spoliation by your client, and to anticipate
any possible spoliation by your adversary.

Howard C. Emmerman is a partner at Beer-
marn Swerdlove LLE, Chicago and Highland
Park. Beermann Swerdlove LLP is a full-ser-
vice civil law firm with practice areas concen-
trated in family law, corporate and business
litigation, corporate and estate practice, and
personal injury. Mr. Emmerman is a com-
mercial litigator and trial lawyer whose prac-
tice Is concentrated in business disputes and
high-net-worth-estates matrimonial cases.
Specific information regarding Mr. Emmer-
man or the firm may be obtained at its web-
site, beermannlaw.com.
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